
Legal advice given by Austin Bencini  
 
I have been requested to advise on the constitutional position of the President of Malta in 
the removal and substitution of the Leader of the Opposition in terms of the Constitution of 
Malta. 
 
The matter Is regulated by article 90 of the Constitution. The said article unequivocally deals 
with two situations involving the President and the Leader of the Opposition.  
 
The first is dealt with in article 90(2) which governs the appointment of a Leader of the 
Opposition. The Constitution clearly provides that the President has to appoint as Leader of 
the Opposition that MP who is the leader of the “party” having the biggest representation in 
the House of Representatives. 
 
The appointment of the Leader of the Opposition therefore differs radically from the 
appointment by the President of a Prime Minister. The President has to identify the MP who 
enjoys the confidence and consequently the majority of all MPs in the HoR to appoint such 
person as PN. 
 
However, in both cases the President acts in his own judgement and not following the 
advise of any other authority such as the Prime Minister. 
 
This makes Constitutional sense in that the Prime Minister would have a vested partisan 
political interest in the appointment of his/her principal parliamentary adversely as the 
Leader of the Opposition would be from the constitutional and political perspective. 
 
Yet whilst the President’s choice of a PM is qualified by the criteria of he/she being an MP 
and enjoying the confidence of the House, the appointment of the leader of the Opposition 
is rigidly qualified by the criteria of an MP and the leader of the greatest opposition Party in 
the House.  
 
Article 90 also provides for the removal of the Leader of the Opposition by the President in 
article 90(4). The most important difference from the appointment of the Leader of 
Opposition is that now the qualification of “Leader of the Party” is substituted by “a 
member of the House of Representatives “. 
 
The President’s judgement therefore is to determine factually positively that another MP 
“other than the Leader of the Opposition has become the Leader in the House of the 
Opposition “. This is a factual cognizance on the part of the President that another MP 
enjoys the confidence WITHIN the parliamentary group of the biggest party in Opposition .  
 
The second possibility envisaged by article 90 (4) allows the President to revoke the 
appointment of the sitting Leader of the Opposition on having ceased to have “the support” 
of the largest single group of members in Opposition to the Government. 
 
The President therefore is constitutionally bound to ascertain as a fact that another MP 
other than the sitting Leader of the Opposition enjoys the majority of the largest party 



within the House In Opposition to the Government to appoint such other MP as the new 
Leader of the Opposition and of revoking the mandate of the MP originally appointed to 
that position  
 
Austin Bencini LL.D., Ph. D (Melit.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Legal advice given by Giovanni Bonello 
 
The appointment and removal of the Leader of the Opposition by the President are 
regulated by Article 90 of the Constitution. The sub-articles that are relevant to the present 
circumstances are (2) and (4). 
 
It is a basic principle of interpretation of the Constitution that articles cannot be interpreted 
in such a way that one contradicts the other. The interpretation that must prevail it that 
which makes the provisions of the Constitution in harmony with each other. 
 
Though both Sub-articles (2) and (4) regulate the appointment of the Leader of the 
Opposition by the President, they stipulate different mechanisms. It is manifest that they 
refer different scenarios. The. first contemplates the appointment of the Leader of the 
Opposition at the BEGINNING OF THE LEGISLATURE, just after a general election.   
 
The second contemplates the appointment of a Leader of the Opposition DURING the 
course of a legislature when, in the President's judgement, the Leader of the opposition 
(previously appointed as per sub-article 2 has ceased to command the support of the largest 
single group of members in opposition to the government.  In these circumstances, the 
mechanism established by sub-article 4 comes into effect, and the provisions of sub-article 2 
are wholly irrelevant. 
 
 It is instructive to compare these two mechanisms to the those (different) mechanisms 
established by Article 80 and 81 for the appointment and removal of a Prime Minister. It is 
again manifest that the first applies to the beginning of a legislature, while the second only 
comes into effect during the course of a current legislature. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Legal advice given by Kevin Aquilina 
 
9th July 2020 
 
The Hon Dr Jason Azzopardi 
House of Representatives 
Valletta. 
 
Today you have sought my advice in relation to article 90 of the Constitution of Malta. In 
particular, you have asked me about the relationship between subarticles (2) and (4) of that 
provision. 
 
Article 90 of the Constitution is structured in a chronological way.  
 
First, in subsection (1), it establishes the constitutional office of Leader of the Opposition. 
 
Second, in subsection (2), it then establishes how the Leader of the Opposition is to be 
appointed by the President of Malta unadvised. In terms of paragraph (a) it is the Leader of 
the political party that enjoys a greater numerical strength of opposition MPs (that is of the 
Nationalist Party) that is so appointed. This provision is to be applied following a general 
election where, since independence, normally there has been one political party in 
opposition and its Leader is automatically appointed Leader of the Opposition. However, in 
2017, there were (and continue to be) two opposition parties – the Nationalist Party and the 
Democratic Party. Hence the Leader of the Nationalist Party being the larger opposition 
party had to be appointed Leader of the Opposition. Paragraph (b) of subarticle (2) is 
inapplicable in the current scenario and is not being considered here. 
 
Third, subarticle (3) deals with the grounds upon which the office of Leader of the 
Opposition becomes vacant. Of relevance here is paragraph (d) where the President, 
unadvised, elects in his own individual judgment to revoke an appointment made in terms 
of subarticle (2) of article 90. 
 
Fourth, subarticle (4) contemplates two situations where, in the President’s judgment, the 
appointment of the Leader of the Opposition made in terms of sub-article (2) above may be 
revoked. These are: 
 
(a) where a member of the House of Representatives other than the Leader of the 
Opposition, has become the Leader in the House of the opposition party having the greatest 
numerical strength in the House or; 
 
(b) the Leader of the Opposition has ceased to command the support of the largest single 
group of members in opposition to the Government. 
 
Thus subarticle (2) is related to an appointment of the Leader of the Opposition and sub-
article (4) the removal of the Leader of the Opposition. Of course, once a Leader of the 
Opposition is removed in terms of subarticle (4), the President has to fill in that 
constitutional office. 



 
In practical terms, section 90(4)(a) is stating that if an MP – who is not the incumbent 
Leader of the Opposition – enjoys the support of a majority of Nationalist Party MPs, then 
the President has to revoke the appointment of the incumbent Leader of the Opposition 
and, by necessary implication, appoint that MP who enjoys the support of the majority 
Nationalist Opposition MPs. The key words in this paragraph are “other than the Leader of 
the Opposition” because what is being challenged here in subarticle (4) is whether the 
Leader of the Opposition appointed in terms of subarticle (2) still enjoys majority support of 
PN MPs or otherwise. 
 
Section 90(4)(b) is inapplicable to this case as the Opposition is currently made up of two 
political parties – a larger political party and a smaller political party and not of groups of 
members. 
 
Fifth, subarticle (4) cannot be triggered if Parliament is dissolved. This is not the case as no 
general election has been announced that mandates dissolution of Parliament. 
 
Finally, no reference is made in article 90 (or in any other provision of the Constitution) to 
the Leader of a Political Party. That is normally regulated by the political party’s statute. 
Who is appointed Leader of the Party is not the President’s business as this office is not a 
constitutional office. 
 
To recapitulate. Subsection (2) relates to the original appointment of a Leader of the 
Opposition. Sub-article (4) relates to the removal of that person originally appointed Leader 
of the Opposition because such MP, at a determinate point in time during the legislature’s 
lifespan, has lost majority support of his own parliamentary group MPs. Although not spelt 
out black on white, subarticle (4) by necessary intendment is stating that the MP who now 
enjoys the majority support of PN MPs over the incumbent Leader of the Opposition is to be 
appointed as the new Leader of the Opposition instead of the incumbent Leader of the 
Opposition who has during the legislature’s lifespan lost majority support of PN MPs. This is 
why the incumbent Leader of the Oppoisition is being removed to be substituted by another 
MP as aforesaid. 
 
Yours sincerely, 
 
Professor Kevin Aquilina 
 
 


